§820.35

evidence as he requires, on the basis of
failure to establish a prima facie case or
other grounds that show no right to re-
lief on the part of the Director.

(b) Effect of Accelerated Decision. (1) If
an Accelerated Decision is rendered as
to all the issues and claims in the adju-
dication, the decision constitutes an
Initial Decision of the Presiding Offi-
cer, and shall be filed with the Dock-
eting Clerk.

(2) If an Accelerated Decision is ren-
dered on less than all issues or claims
in the adjudication, the Presiding Offi-
cer shall determine what material
facts exist without substantial con-
troversy and what material facts re-
main controverted in good faith. He
shall thereupon file an interlocutory
order specifying the facts that appear
substantially uncontroverted, and the
issues and claims upon which the adju-
dication will proceed.

§820.35 Ex parte discussions.

At no time after a respondent has re-
quested an on-the-record adjudication
of the assessment of a civil penalty
shall a DOE Official, or any person who
is likely to advise a DOE Official in the
decision on the case, discuss exr parte
the merits of the proceeding with any
interested person outside DOE, with
any DOE staff member who performs a
prosecutorial or investigative function
in such proceeding or a factually re-
lated proceeding, or with any rep-
resentative of such person. Any ex parte
memorandum or other communication
addressed to a DOE Official during the
pendency of the proceeding and relat-
ing to the merits thereof, by or on be-
half of any party shall be regarded as
argument made in the proceeding and
shall be served upon all other parties.
Any oral communication shall be set
forth in a written memorandum and
served on all other parties. The other
parties shall be given an opportunity
to reply to such memorandum or com-
munication.

§820.36 Filing, form, and service of
documents.

(a) Filing in an enforcement proceeding.
The original and three copies of any
document in an enforcement pro-
ceeding shall be filed with the Dock-

10 CFR Ch. lll (1-1-06 Edition)

eting Clerk commencing with the filing
of a Preliminary Notice of Violation.

(b) Form of documents in an enforce-
ment proceeding. (1) Except as provided
herein, or by order of the DOE Official,
there are no specific requirements as to
the form of documents filed in an en-
forcement proceeding.

(2) The first page of every document
shall contain a caption identifying the
respondent and the docket number.

(3) The original of any document
(other than exhibits) shall be signed by
the person filing it or by his counsel or
other representative. The signature
constitutes a representation by the
signer that he has read the pleading,
letter or other document, that to the
best of his knowledge, information and
belief, the statements made therein are
true, and that it is not interposed for
delay.

(4) The initial document filed by any
person shall contain his name, address
and telephone number. Any changes in
this information shall be commu-
nicated promptly to the Docketing
Clerk and all participants to the pro-
ceeding. A person who fails to furnish
such information and any changes
thereto shall be deemed to have waived
his right to notice and service under
this part.

(5) The Docketing Clerk may refuse
to file any document that does not
comply with this section. Written no-
tice of such refusal, stating the reasons
therefor, shall be promptly given to the
person submitting the document. Such
person may amend and resubmit any
document refused for filing.

§ 820.37
tion.

(a) Parties. In an enforcement adju-
dication, the Director and the respond-
ent shall be the only parties; provided
that the Presiding Officer may permit
a person to intervene as a party if the
person demonstrates it could be liable
in the event a civil penalty is assessed.

(b) Appearances. Any party to an en-
forcement adjudication may appear in
person or by counsel or other rep-
resentative. A partner may appear on
behalf of a partnership and an officer
may appear on behalf of a corporation.
Persons who appear as counsel or other
representative must conform to the

Participation in an adjudica-
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